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RECENT CASE NOTES 4*3 

and possession thereafter for the statutory period gave them complete title. 
O'Banion et al. v. Simpson (1920, Nev.) 191 Pac. 1083. 

Possession by one co-tenant is in law considered to be for the benefit of the 
other co-tenants. Miller v. Powers (1919) 184 Ky. 417, 212 S. W. 453; see 
Schleuter v. Reinking (1919, Iowa) 173 N. W. 18. To rebut this so-called 
presumption, notice of any adverse claim must be brought home to the other 
co-tenants, either actually or by notorious and unequivocal acts. Berger v. 
Hors field (1919) 188 App. Div. 649, 176 N. Y. Supp. 854; Stiles v. Hawkins 
(1918, Tex. Sup. Ct.) 207 S. W. 89. A co-tenant can convey no greater 
interest than his own, and any deed purporting to convey more is inoperative 
as against those co-tenants who do not join therein. Pastine v. Altman (1919) 
93 Conn. 707, 107 Atl. 803; see (1919) 29 Yale Law Journal, 248; Le Vee v. 
Le Vee (1919) 93 Oregon 370, 382, 183 Pac, 773, 774. Such a deed of itself 
raises no presumption of an adverse claim, even though it is recorded and the 
grantee pays all the taxes, for the statutory period. White v. Beckwith (1892) 
62 Conn. 79, 25 Atl. 400; see Pickens v. Stout (1910) 67 W. Va. 422, 432, 68 S. E. 
354. 359- In North Carolina, despite a seven years statute of limitations, neither 
a co-tenant nor his grantee can defeat the interests of other co-tenants except 
by adverse possession for twenty years. Hicks v. Bullock (1887) 96 N. C. 
164, 1 S. E. 629; Mott v. Land Co. (1908) 146 N. C. 525, 60 S. E. 423. This 
rule seems arbitrary. By the instant case and the great weight of authority, 
a stranger to whom a co-tenant purports to convey the entire interest in severalty 
has the power to invest complete title in himself by adverse possession through 
acts less notorious and unequivocal than would be required by his grantor. 
Foulke v. Bond (1879) 41 N. J. L .527; Clarke v. Dirks (1916) 178 Iowa, 335, 
160 N. W. 31 ; see 32 L. R A. (n. s.) 702, note. It appears more logical, how- 
ever, as well as just that such a stranger should be compelled to give as unequiv- 
ocal evidence as a co-tenant of an adverse claim to a greater interest than the 
co-tenant had. See Hamershlag v. Duryea (1899) 38 App. Div. 130, 133, 56 
N. Y. Supp. 61 s, 618. 

Property — Waters and Watercourses — Exclusive Right of a Riparian 
Owner to Hunt Animals in Navigable Stream. — The plaintiff was the owner 
of land bordering a navigable stream and claimed ownership of its bed to the 
middle. The defendant, had placed traps at the bottom of the stream for the 
purpose of catching muskrats and had succeeded in trapping some of considerable 
value. The plaintiff sought to enjoin this practice. Held, that the plaintiff was 
entitled to the relief sought, and to the exclusive privilege of trapping the 
aquatic animals in and upon the waters covering the soil submerged to the 
thread of the stream. Johnson v. Burghorn (1920, Mich.) 179 N. W. 225. 

The instant case involves two questions. The first relates to the ownership of 
the soil underlying public or navigable fresh waters ; the second to the rights 
of the owner to hunt aquatic animals in waters covering that soil. The authori- 
ties on the first question are in great conflict. Some states, following the 
common-law rule, hold that the ownership of the beds of non-tidal waters, 
though navigable in fact, is in the riparian owners. Fulton v. State ( 191 1) 200 
N. Y. 400, 94 N. E. 199; Donovan etc. Co. v. Hope Lumber Co. (1912, C C. A. 
9th) 194 Fed. 643. Others hold that title in the case of all public waters is in 
the state. Hammond v. Shepard (1900) 186 111. 235, 57 N. E. 867. The constitu- 
tions of some states so provide. City of New Whatcom v. Pairhaven Land Co. 
(1901) 24 Wash. 493, 64 Pac. 735. Where the title to the bed of a navigable 
stream is in the state, the public is privileged to fish and hunt fowl and animals 
inhabiting the waters. Ex parte Bailey (1909) 155 Calif. 472, 101 Pac. 441; 
Ainsworth v. Munoskong Hunting Club (1908) 153 Mich. 185, 116 N. W. 992. 
But no one, whether riparian owner or not, has a right to the materials in the 
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soil unless obtained by grant from the state. Goodwin v. Thompson (1885, Tenn.) 
15 Lea. 209. State v. Akers (1914) 92 Kan. 169, 140 Pac. 637. And some courts 
have held that the state has no power of alienation of any interest in the soil of 
such streams, inasmuch as the title to such soil is held in trust for the people. 
State v. Korrer (1914) 127 Minn. 60, 148 N. W. 617; Rossmiller v. State (1902) 
114 Wis. 169, 89 N. W. 839. Where the title to the soil of non-tidal waters is in 
the riparian owner, it is generally held that the public is not privileged to fish 
and hunt aquatic animals. Decker v. Baylor (1890) 133 Pa. 168, 19 Atl. 351; 
Griffith v. Holman (1900) 23 Wash. 347, 63 Pac. 239; Adams v. Pease (1818) 
2 Conn. 481. But on the other hand it has been held that the right of fishing 
is incident to that of navigation and therefore public. Diana Shooting Club v. 
Hasting (1914) 156 Wis. 261, 145 N. W. 816; Forestier v. Johnson (1912) 164 
Calif. 24 127 Pac. 156. The principal case, while following the apparent trend 
of authority relative to the rights of riparian owners whose ownership of the 
beds of streams is recognized, would seem to have carried this doctrine to a 
point where the sanction of public policy is very doubtful. 

Property — Waters and Watercourses — Floods — Riparian Owner's Right to 
Protect his Property by Embankment. — The parties owned land in New 
Zealand upon opposite banks of a river, whose waters periodically in times of 
flood overflowed the bank at a point on the defendant's property, spread over it 
without any defined channel, and ultimately found their way back to the river. 
To exclude these waters he built an embankment, and this resulted in an increased 
flooding of the plaintiff's farm. The latter thereupon brought this action for 
damages and for the removal of the obstruction. Held, that the plaintiff was 
without remedy, since he had failed to establish the existence of any flood 
channel or ancient and rightful course for the flood waters over the defendant's 
land. Gerrard v. Crowe (1920, P. C.) 37 T. L. R. no. 

It is elementary law that a riparian owner is entitled to have a natural water- 
course flow ut currere solebat. Surface water, on the other hand, may be 
obstructed in most jurisdictions. See (1920) 29 Yale Law Journal, 686. In 
the United States, flood water is generally considered to be a part of the water- 
course, unless it becomes severed from the stream, spreading out over the land 
never to return; and its flow may not be obstructed to the injury of other riparian 
owners except at times of unprecedented flood. Uhl v. Ry. (1904) 56 W. Va. 
494, 49 S. E, 378; Town v. Hicks (1909) 23 Okla. 684, 102 Pac. 79. A few states 
hold that it becomes surface water when it spreads out over the land without 
any fixed channel or definite current. Gobin v. Piety (1920, Ind.) 125 N. E. 655. 
The reason for these decisions seems to be that a contrary doctrine in those states 
would render useless large portions of their richest soil. See Taylor v. Fickas 
(1878) 64 Ind. 167, 175. In localities such as the Mississippi Valley, where 
the floods are so extraordinary and would cover the land where whole cities 
now stand, it is held that, for the protection of life and property, this land 
cannot be considered as a part of the flood channel, and any owner may protect 
his lands by dikes or levees without liability to others. Cubbins v. Commissioners 
(1916) 241 U. S. 351, 36 Sup. Ct. 671; Smeltzer v. City (1914) 246 Pa. 560, 92 
Atl. 702. A riparian owner may protect his land from any change in the course 
of the stream, or from encroachment by the sea. Barnes v. Marshal (1886) 
68 Calif. 569, 10 Pac. 115; Rex v. Pagham (1828, K. B.) 8 B. & C. 355. And if 
it appear that a structure previously erected by the plaintiff so changed the flow 
that the defendant's embankment merely served to protect his land from this 
added peril and was not obstructing the ancient and rightful course of the flood 
waters, the plaintiff may not complain if his lands are thereby inundated. 
Trafford v. Rex (1832, Exch.) 8 Bing. 204; Wilhelm v. Burleyson (1890) 106 
N. C. 381, 11 S. E. 590. The waters of artificial canals are governed by principles 



